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UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 

In re: 
 

JOSE R. SOLISE HERRERA aka JOSE RIGOBERTO 
HERRERA SOLIS,  
 Debtor(s).

CASE NO.: 2:12-bk-44360-BR
 

Chapter  7 

 
NOTICE OF SALE OF ESTATE PROPERTY 

 
Sale Date:  September 3, 2014 
 

 
Time: 10:00 a.m. 

 
Location: United States Bankruptcy Court, 255 E. Temple Street, Ctrm. 1668, Los Angeles, CA 90012 
 

 
Type of Sale: 

 
 Public  

 
 Private Last date to file objections: August 20, 2014 

Description of Property to be Sold:   
626-628 ½ W. Vernon Ave., Los Angeles, CA 90037; see the attached Chapter 7 Trustee’s Motion for Order: 
(1) Authorizing the Short Sale of Real Property of the Estate Free and Clear of Liens Pursuant to 
Bankruptcy Code §§ 363(b)(1) and (f); (2) Approving Payment of Real Estate Commissions; and (3) 
Granting Related Relief Including Use of Sale Proceeds to Reimburse Trustee for Actual Costs Incurred; 
Memorandum of Points and Authorities; and Declarations of David M. Goodrich and Rika M. Kido in 
Support Thereof (“Sale Motion”) 
 
Proposed Sale Price: $417,941.33 
 
Overbid Procedure (If Any):     See Attached Sale Motion 

 
If property is to be sold free and clear of liens or other interests, list date, time and location of hearing: September 3, 2014 at 10:00 

a.m. 

United States Bankruptcy Court, 255 E. Temple Street, Ctrm. 1668, Los Angeles, CA 90012 
 
Contact Person for Potential Bidders (include name, address, telephone, fax and/or e:mail address): 

Rika M. Kido, Esq.  
Shulman Hodges & Bastian LLP 
8105 Irvine Center Drive, Suite 600, Irvine, CA 92618
Telephone: (949) 340-3400; Facsimile: (949) 340-3000 

 
Dated:  August 13, 2014 
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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION 

In re 
 

JOSE R. SOLISE HERRERA aka JOSE 
RIGOBERTO HERRERA SOLIS,  
  
                                                Debtor. 

 

Case No.  2:12-bk-44360-BR 
 
Chapter 7 
 
CHAPTER 7 TRUSTEE’S MOTION FOR 
ORDER: 
 
(1) AUTHORIZING THE SHORT SALE OF 

REAL PROPERTY OF THE ESTATE 
FREE AND CLEAR OF LIENS 
PURSUANT TO BANKRUPTCY CODE 
§§ 363(b)(1) AND (f); 

 
(2) APPROVING PAYMENT OF REAL 

ESTATE COMMISSION; AND 
 
(3) GRANTING RELATED RELIEF 

INCLUDING USE OF SALE PROCEEDS 
TO REIMBURSE TRUSTEE FOR 
ACTUAL COSTS INCURRED;  

 
MEMORANDUM OF POINTS AND 
AUTHORITIES AND DECLARATIONS OF 
DAVID M. GOODRICH AND KRISTIAN 
PETERS IN SUPPORT THEREOF 
 
[Real Property Located at 626-628 ½  W. Vernon 
Ave., Los Angeles, CA, 90037 
 
Hearing Date: 
Date:         September 3, 2014 
Time:        10:00 a.m. 
Place:        Courtroom 1668 
                  Edward R. Roybal Federal Building 
                  255 E. Temple Street 
                 Los Angeles, CA 90012 
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TO THE HONORABLE BARRY RUSSELL, UNITED STATES BANKRUPTCY 

JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE, THE DEBTOR AND ALL 

INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

David M. Goodrich, the duly appointed, qualified and acting Chapter 7 trustee 

(“Trustee”) for the bankruptcy estate (“Estate”) of Jose R. Solis Herrera aka Jose Rigoberto 

Herrera Solis (“Debtor”), brings this Motion for Order: (1) Authorizing the Short Sale of Real 

Property of the Estate Free and Clear of Liens Pursuant to Bankruptcy Code §§ 363(b)(1) and (f); 

(2) Approving Payment of Real Estate Commissions; and (3) Granting Related Relief Including 

Use of Sale Proceeds to Reimburse Trustee for Actual Costs Incurred (“Sale Motion”).  In 

support of the Sale Motion, the Trustee respectfully represents as follows: 

I. SUMMARY OF ARGUMENT 

The Sale Motion is for approval of a short sale of the real property located at 626-628 ½ 

W. Vernon Ave., Los Angeles, CA 90037 (“Property”).  The Trustee proposes to short sale free 

and clear of liens under Bankruptcy Code Section 363(f)(1). 

The Trustee has received an offer from DTS Holdings LLC (“Buyer”) to purchase the 

Property free and clear of all liens for total consideration of $417,941.33, which includes a 

discounted payoff to the sole lienholder, Bayview Loan Servicing, LLC (“Bayview”) of 

$347,077.41 (which has been approved by Bayview), a bankruptcy fee “carve-out” of 

$26,000.00 to be paid to the Estate and numerous other costs.1  This is a true short sale as the 

total consideration is less than the total amount owed to Bayview. 

As set forth in the Declaration of David M. Goodrich (“Goodrich Decl.”), Bayview 

has given written consent for the short sale and discounted payoff.  Based on this, the 

Trustee believes that Bayview will have no objection to the Sale Motion.  The Trustee 

understands (and it is customary in the short sale industry) that at closing, the senior lienholder 

may want to change and/or negotiate the final allowed or disallowed costs and/or the final payoff 

to the lender.  Provided that the Estate receives the $26,000.00 carve-out at closing, the Trustee 

                                                 
1 Such obligations would include, but are not limited to, escrow charges, title charges, and documentary transfer 
taxes.   
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requests authorization to work with and agree with the senior lienholder to resolve the allowance 

and disallowance of costs and/or payoff amounts as part of the escrow closing without the need 

for further notice, hearing or Court order. Given that Bayview’s payoff continues to increase 

every month, the Trustee believes the sale must not be delayed and the Property must be sold as 

quickly as possible in order to maximize the benefit for the Estate.   

If this Sale Motion is not approved, any and all benefit to the Estate will be completely 

lost as Bayview, having been granted relief from the automatic stay, will proceed with its 

foreclosure on the Property on account of its underwater status and the delinquent obligations.  

As will be discussed further below, the Trustee believes that good cause exists to grant the Sale 

Motion so the Trustee does not lose this favorable business opportunity.  

II. RELEVANT FACTS 

A. Case Commencement 

The Debtor filed a Voluntary Petition under Chapter 7 of the Bankruptcy Code on 

October 11, 2012.  David M. Goodrich is the duly appointed, qualified and acting Chapter 7 

trustee for the Debtor’s Estate.    

B. The Property 

An asset2 of the Estate is the Debtor’s interest in the multi-unit residential real property 

located at 626-628 ½ W. Vernon Avenue, Los Angeles, CA 90037.  The Property is legally 

described as stated in the Preliminary Title Report dated February 4, 2014, a true and correct 

copy of which is attached to the Goodrich Decl. as Exhibit “1” and incorporated herein by this 

reference.  Relief from the automatic stay was granted on February 21, 2013 (Docket No. 48) 

and there is a pending Notice of Default, which was recorded against the Property on June 9, 

2014. 

/// 

/// 

/// 

                                                 
2 It should be noted that on its face, the Property has no equity.  Through the Trustee’s and his Broker’s hard work, 
the Trustee has created an “asset” of the case that is otherwise a no “asset” case. 
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On his Bankruptcy Schedules A and D, the Debtor listed an interest in “Income 

Property”, without an address, with a value of $300,000.00 and a secured lien of $442,867.00 in 

favor of Bayview.  At his initial 341(a) Meeting of Creditors on November 26, 2012, the Debtor 

testified that the property listed on his Bankruptcy Schedule A is a multi-family building located 

at 626 W. Vernon, Los Angeles, CA.  Through further investigation, the Trustee subsequently 

learned that the complete address for the Property is 626-628 ½ W. Vernon Ave., Los Angeles, 

CA 90037.  Based on the Petition, the Debtor did not reside at the Property on the Petition Date, 

and the Debtor did not claim any exemption in the Property on his Bankruptcy Schedule C.  True 

and correct copies of the Debtor’s Schedules A, C and D are attached to the Goodrich Decl. as 

Exhibit “2”.   

C. Employment of Real Estate Broker 

After a preliminary review and investigation of the Property, the Trustee believed that the 

Property had a higher fair market value than the amount listed in the Debtor’s Bankruptcy 

Schedule, although not higher than the scheduled lien amount.  Through his counsel, the Trustee 

contacted his Broker (defined below) to conduct an inspection of the Property and provide a 

proposed valuation.  On April 3, 2013, the Trustee filed his application (“Employment 

Application”) (docket number 22) for an order authorizing the employment of Kristian Peter of 

Bankruptcy Short Sale Solutions as Real Estate Broker (“Broker”), to assist him with effectively 

listing and marketing the Property for sale, as well as negotiating a short sale with the secured 

lenders and sale price to prospective buyers to provide a benefit to the Estate.  The listing 

agreement called for a real estate commission to be paid of six percent (6%) of the sales price 

(includes fees for short sale negotiation).   The Employment Application was approved pursuant 

to Court Order entered on May 8, 2013 (docket number 32). 

D. Basis for the Value of the Property 

The Broker has more than ten (10) years of experience in the sale of real property as well 

as property valuations and is familiar with valuing real property in today’s economic 

environment.  The Broker listed the Property on the MLS for $341,791.00 (more than the 

Debtors’ scheduled value).     
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From his over ten (10) years of experience with short sales, the Broker is aware that the 

lenders will often obtain their own appraisals or otherwise determine the fair market value of the 

subject real property before approving the short sale.  It is also not uncommon for lenders to 

counter with the price they obtained the appraisal for if it is higher than the offer price.  In this 

case, the short sale and approved discounted payoff amount of $347,077.41 has been approved in 

writing by Bayview. (See Goodrich Decl., Ex. 5).  As such, the Broker believes that Bayview 

obtained its own appraisal of the Property – and already determined the fair market value – 

before approving the short sale herein.   

E. Marketing of the Property for Sale 

The Property has been on the market for over one (1) year.  Following the listing of the 

Property for sale on the MLS, realtors and potential buyers were encouraged to present all offers.  

There were at least fifteen (15) inquiries and at least seven (7) offers.   The Broker reviewed all 

initial purchase offers for the Property and then sent out requests to all interested parties and/or 

their agents to submit the highest and best bids for the Property.  The Buyer’s offer is the highest 

and best offer received by the Trustee after approximately one (1) year of marketing, multiple 

inquiries and seven (7) offers.     

F. Lien and Encumbrances Against the Property and Their Proposed Treatment 

Through the Sale 

The Trustee has reviewed the Preliminary Title Report attached to the Goodrich Decl. as 

Exhibit “1”.  From the Debtor’s Schedules and the Preliminary Title Report, the Trustee 

believes that Bayview is the sole lienholder of record against the Property.   

The following chart sets forth and accounts for all of the recorded liens and 

encumbrances against the Property described in the Preliminary Title Report and their proposed 

treatment through the sale:  

/// 

/// 

/// 
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Creditor Description Estimated 
Amount Owed 

Proposed 
Payout 
Amount 

Treatment of Lien  
Through the Sale 

LA County 
Treasurer 
and Tax 
Collector 

Real Property 
Taxes 

$13,605.04 $13,605.04 All outstanding real property 
taxes will be paid by Bayview 
Loan Servicing in full through 
escrow on the sale transaction.  

Bayview 
Loan 
Servicing, 
LLC 

First priority 
deed of trust for 
$420,000, 
recorded June 1, 
2007 as #07-
1326847.   
 
Assignment in 
favor of Bayview 
recorded 8/27/07 
as #07-1326847. 

Exceeds 
$483,299.31, 
pursuant to 
Relief Stay 
Motion filed by 
Bayview on 
March 20, 
2013. 

$347,077.4
1 

This lien will be paid through 
escrow on the sale of the 
Property in the agreed amount of 
$347,077.41.  Thus, this lien 
will be released, discharged and 
terminated at the close of escrow 
and the Property will be sold 
free and clear of this lien and the 
lien will not attach to the sale 
proceeds.  

Bayview 
Loan 
Servicing, 
LLC 

Assignment of 
Rents and Leases 
recorded on June 
1, 2007 as #07-
1326848.   
 
Assignment in 
favor of Bayview 
recorded 8/13/07 
as #07-1887625 

NA $0.0 The lienholder has consented to 
the sale of the Property free and 
clear of this lien.  This lien will 
be released, discharged and 
terminated at the close of escrow 
and the Property will be sold 
free and clear of this lien and the 
lien will not attach to the sale 
proceeds.   

Bayview 
Loan 
Servicing, 
LLC 

Financing 
Statement 
recorded on July 
18, 2007 as #07-
1700309 
 
Continuation 
recorded on 
6/22/12 as #12-
0933340 

NA $0.0 The lienholder has consented to 
the sale of the Property free and 
clear of this lien.  This lien will 
be released, discharged and 
terminated at the close of escrow 
and the Property will be sold 
free and clear of this lien and the 
lien will not attach to the sale 
proceeds.   

American 
Express 
Centurion 
Bank 

Abstract of 
Judgment 
recorded on 
February 9, 2012 
as Instrument 
No. 
20120933340 

$2,354.79 $0.0 Sale will be free and clear of this 
sold out junior lien.  This lien 
will not attach to the proceeds 
and this claim will become an 
unsecured claim against the 
bankruptcy estate. 

/// 

/// 
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G. Summary of the Purchase Offer and Summary of the Sale Terms 

The Trustee has received an offer from the Buyer to purchase the Property for the total 

consideration of $417,941.33, which includes (1) a bankruptcy fee “carve-out” of $26,000.00 to 

be paid to the Estate, (2) brokerage commissions, (3) closing costs, and (4) other monetary 

obligations of the Trustee on behalf of the Estate as the seller of the Property would ordinarily 

need to pay at the close of escrow.  This is a true short sale as Bayview’s secured claim against 

the Property exceeds the Property’s current value.  Here, Bayview has already consented to 

accepting the discounted amount of $347,077.41 in full satisfaction of its claim pursuant to the 

proposed sale.      

Attached as Exhibit “3” to the Goodrich Decl. is a true and correct copy of the 

Residential Purchase Agreement and Joint Escrow Instructions and Counter Offers and related 

addendum (collectively, the “Agreement”) for which the Trustee is seeking Court approval.   

A summary3 of the terms and highlights of the Agreement between the Trustee and the 

Buyer are discussed below: 

Buyer: DTS Holdings LLC (“Buyer”)

Purchase Price: Purchase price of $390,000.00.  In addition, the Buyer will pay (1) a carve-
out payment of $26,000.00 to the Estate and (2) all closing costs and other 
monetary obligations the Agreement requires the Trustee on behalf of the 
Estate as the seller of the Property to pay at the close of escrow (including but 
not limited to escrow charges, title charges, documentary transfer taxes).   
 
The Buyer also agrees to pay a $40,000 down payment, which will become 
non-refundable upon release of the Buyer’s inspection contingency. 
 
Cash to be paid by the Buyer at closing is $417,941.33.00.   

Escrow Holder and 
Escrow Closing Date:  

The escrow holder shall be First California escrow, 1110 Camino Del Mar, 
Suite G, Del Mar, California 81014. Escrow is scheduled to close as soon as 
possible after Court approval of the sale.  

Costs of Sale and  
Payments Through 
Escrow  (including 
Real Estate Agent 
Commission) 4 

 Outstanding real property taxes shall be paid by Bayview. 

 $347,077.41 to Bayview in full satisfaction of the first priority lien.  

 6% broker’s commission, or $23,400.00, to be split between the 
Trustee’s Broker and the Buyer’s real estate broker as follows: 
Trustee’s Broker, Kristian Peter of SDREOS, Inc. in the amount of 
$15,600.00 and Buyer’s real estate broker, Jason A. DeGuzman of 
Cardinal Investments in the amount of $7,800.00.   

 $26,000.00 to the Trustee on behalf of the Estate (Carve-Out 

                                                 
3 The summary and discussion are not meant to be a complete review of every provision of the Agreement. 
4 If necessary, given that this is a short sale, the Trustee may be seeking a carve-out from the Broker to make sure 
that there will be sufficient funds in the Estate to make a meaningful distribution.  
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Amount).  The Trustee on behalf of the Estate shall retain the Carve-
Out Amount in the Estate free and clear of any liens of interests, to 
compensate the Estate inter alia for its efforts in connection with the 
sale of the Property. 

 Payment of closing costs and other monetary obligations the 
Agreement requires the Trustee on behalf of the Estate as the seller of 
the Property to pay at the close of escrow (including but not limited 
to escrow charges, title charges, documentary transfer taxes) without 
requiring the Estate to place any funds into escrow or have any 
continuing obligation to the senior lienholder.  

 Payment of the balance of the sale proceeds, if any, to the Estate. 

Bankruptcy Court 
Approval 

The sale is expressly conditioned on approval of the United States 
Bankruptcy Court with jurisdiction over the debtor(s) bankruptcy estate and 
entry of final order approval this Agreement and related purchase agreements.  
No representation has been made that such approval will be obtained. 
 

Trustee’s Liability The Buyer acknowledges that the Trustee is acting in his official capacity 
only.  No personal liability shall be sought or enforced against the Trustee 
with regard to the Agreement, the ACSB, including any addendums to the 
Agreement, the assets,, the sale of the Property, or the physical condition of 
the Property.  In the event that the Trustee fails or refuses to complete the 
transaction for any reason, then the limit of the Trustee’s liability is only to 
return any money paid to the Trustee by the Buyer, without deduction and no 
sale commission, finder’s fee or similar payment shall be due to any real 
estate broker involved in the contemplated transaction.  Prior to and after the 
closing of escrow, the United States Bankruptcy Court shall have and retain 
the sole and exclusive jurisdiction over the Property and the Agreement; and 
all disputes arising before and after closing shall be resolved in said Court.  
Further, the parties have agreed that if a dispute arises, such dispute may 
initially be resolved through the Mediation Program pending in the United 
States Bankruptcy Court for the Central District of California with 
jurisdiction over the debtor(s) bankruptcy estate. 
 

Hold Harmless (a) The Buyer understands the terms and conditions of the entire purchase 
contact and holds the Estate and the realtors, brokers, agents, Trustee, and his 
attorneys including Shulman Hodges & Bastian LLP, agents and employees, 
harmless from any liabilities arising from this Agreement.  (b) All parties 
hereto further agree, jointly and severally, to pay on demand as well as to 
indemnify and hold Escrow harmless from and against all costs, damages, 
judgments, attorneys’ fees, expenses, obligations and liabilities of any kind or 
nature which in good faith, Escrow may incur or sustain in connection with or 
arising out of this Escrow and Escrow is hereby given a lien upon all the 
rights, titles and interest of each of the undersigned in all escrow papers and 
other property and monies deposited in this escrow, to protect the rights of 
escrow and to indemnify and reimburse Escrow under the Agreement and 
ACSB.  In the event this Escrow is not completed through fault or default of 
Buyer, Escrow is authorized to deduct and pay its fee, plus costs incurred 
from any funds on deposit. 
 

Jurisdiction of the 
Bankruptcy Court 

Any and all disputes which involve in any manner the Estate or David M. 
Goodrich, Trustee, arising from the Agreement and any subsequent 
amendments or modifications thereof or relating in any manner to the 
Property, shall be resolved only in the United States Bankruptcy Court with 
jurisdiction over the debtor(s) bankruptcy estate. 
 

Case 2:12-bk-44360-BR    Doc 61    Filed 08/13/14    Entered 08/13/14 13:57:51    Desc
 Main Document      Page 11 of 42



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

8 
Z:\G-H\Herrera, Jose Solis\Pld\Sale Mtn (DTS Holdings LLC).docx 

4651-000/51 

 

SHULMAN HODGES & 
BASTIAN LLP 

8105 Irvine Center Drive 
Suite 600 

Irvine, CA  92618 

Terms of Sale - Free 
and Clear of Liens and 
Encumbrances 
 

The sale of the Property shall be free and clear of all liens, claims, interest 
and encumbrances pursuant to Bankruptcy Code Section 363(f).  The 
Property shall be delivered to the Buyer free and clear of all liens and 
encumbrances.  Any liens and interests against the Property that are not paid 
in full through escrow shall not attach to the sale proceeds.   

Out of an abundance of caution, any liens and interests against the Property 
that are not paid/resolved through escrow shall attach to the residual sale 
proceeds, if any, (but excluding the Estate’s carve-out amount of $24,000.00 
and the amounts approved by the senior lienholder for reimbursement to the 
Estate for legal services related to the sale) that may be generated through the 
sale with the same force, effect, validity, and priority as such liens or interests 
had with respect to the Property prior to the sale 

Terms of Sale - Good 
Faith Finding 

The proposed sale has been brought in good faith and has been negotiated on 
an “arms length” basis.  The negotiations with the Buyer have resulted in an 
offer to sell the Estate’s interest in the Property that will have substantial 
benefit.  Accordingly, the sale is in good faith and should be approved.  The 
Trustee shall request such a finding pursuant to Bankruptcy Code Section 
363(m) at the hearing on this Sale Motion. 

Terms of Sale - Waiver 
of Rule 6004(h) 

The Trustee requests that the Court waive the fourteen-day stay of the order 
approving the sale of the Property under Federal Rules of Bankruptcy 
Procedure 6004(h) such that the sale of the Property can close as soon as 
possible after entry of the Court order approving the Sale Motion and the 
Agreement. 

H. Tax Consequences 

This is a short sale.  The sale will be for less than the Debtor’s original purchase price 

and improvement costs attributed to the Property.  According to public record, the Debtor’s 

original purchase price for the Property on June 1, 2007 was $560,000.00.  It is anticipated that 

there will be no tax liability generated from the sale.   

III. ARGUMENT 

A. There is a Good Business Reason for the Sale and the Sale is in the Best Interest of 

the Estate5 

The Trustee, after notice and hearing, may sell property of the estate.  11 U.S.C. § 363(b).  

Courts ordinarily will approve a proposed sale if there is a good business reason for the sale and 

the sale is in the bests interests of the estate.  In re Wilde Horse Enterprises, Inc., 136 B.R. 830, 

841 (Bankr. C.D. Cal. 1991); In re Lionel Corp., 722 F.2d 1063, 1069 (2d Cir. 1983).   

                                                 
5 Although Local Bankruptcy Rule 6004-1(c)(2)(C) does not require that a memorandum of points and authorities be 
filed in support of the Motion, the Trustee is nevertheless submitting one.   
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Despite there being no equity in the Property because of the over-encumbrance, the 

proposed sale will generate unencumbered cash for the Estate in the amount of $26,000.00  The 

claims bar date for this case was June 3, 2013 (government claims were due by April 9, 2013).  

The Court’s Claims Register indicates three (3) unsecured claims have been filed in the total 

amount of  in the amount of $3,595.00.6  Even with American Express Centurion Bank’s claim 

becoming an unsecured claim, the total unsecured claims will only be $5,949.79.  Thus, if the 

sale is approved, there will be a meaningful distribution to unsecured creditors.       

The sale is based on good business reason and is in the best interest of the Estate.  If the 

Sale Motion is not approved, the Estate will lose all potential benefit from the Property, as there 

is no available equity in the Property without the short sale and accompanying beneficial carve-

out for the Estate.   

B. The Sale is Made in Good Faith 

A purchaser of property is protected from the effects of reversal on appeal of the 

authorization to sell or lease as long as the Court finds the purchaser acted in good faith and the 

appellant fails to obtain a stay of the sale.  See 11 U.S.C. § 363(m).   

 Here, the proposed Buyer was procured solely as a result of traditional marketing efforts.  

The Trustee, through her Broker, further submits that negotiations with the Buyer were made in 

an arms-length fashion.  The Trustee has no relationship with the Buyer other than as 

buyer/seller and there was no self-dealing associated with this sale.  Accordingly, the Trustee 

requests that the Court make a finding that Buyer is a good-faith purchaser of the Property, 

within the meaning of Section 363(m) of the Bankruptcy Code.   

/// 

/// 

/// 

                                                 
6 Additionally, there is a secured claim filed by The Bank of New York Mellon FKA The Bank of New York, as 
Trustee for the Certificate Holders of the CWABS, Inc., Asset-Backed Certificates, Series 2006-22 (POC 4) in the 
total amount of $375,373.42.  However, this is a secured claim related to the Debtor’s residence located at 1198-
1198 ½ W. Exposition Blvd., Los Angeles, CA 90007, which the Trustee has not administered for benefit of 
creditors. 
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C. The Proposed Sale Should be Allowed Free and Clear of Liens Because the 

Lienholder Has Consented 

Bankruptcy Code Section 363(f) allows a trustee to sell property of the bankruptcy estate 

“free and clear of any interest in such property of an entity,” if any one of five conditions is met, 

including the following: “(2) such entity consents”.  11 U.S.C. § 363(f).  Section 363(f) is written 

in the disjunctive and thus only one of the enumerated conditions needs to be satisfied for Court 

approval to be appropriate.   

The Trustee has been provided documentation from his broker that the short sale has been 

preliminarily approved in writing by Bayview and the approval will expire on July 20, 2014.7  

(Goodrich Decl., Ex. 5)  The only additional requirement for final approval from Bayview is that 

the Trustee fax the final proposed HUD-1 Settlement Statement no later than 72 hours before the 

closing date.  As can be seen on the Preliminary Title Report, the only lienholder8 on the 

Property is Bayview.  (Goodrich Decl., Ex. 1)  Thus, the Sale Motion may be approved under 

Bankruptcy Code § 363(f)(2).    

D. The Court has the Authority to Waive the Fourteen-Day Stay of Sale 

Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order authorizing the 

use, sale or lease of property other than cash collateral is stayed until the expiration of 14 days 

after entry of the order, unless the Court orders otherwise.” Fed. R. Bankr. P. 6004(h).  The 

Trustee desires to close the sale of the Property as soon as practicable after entry of an order 

approving the sale.  The Buyer has already removed all contingencies and is ready to close.  The 

senior lienholder’s approval will expire on July 20, 2014.  While the Trustee will do what he can 

to obtain an extension, there is no guarantee that it will be granted and how much additional time 

the Trustee has in closing the sale. Accordingly, the Trustee requests that the Court, in the 

discretion provided it under Federal Rule of Bankruptcy Procedure 6004(h), waive the fourteen-

day stay requirement.    

                                                 
7 The Trustee, through his broker, is in communication with Bayview to obtain an extension and Bayview has 
indicated that it will continue to work with the Trustee to sell the Property. 
8 American Express Centurion Bank will become a “sold out junior lienholder” because the total consideration for 
the Property is significantly less than Bayview’s lien and Bayview has consented to a “carve out” to the Estate. 
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IV. CONCLUSION 

WHEREFORE, based upon the foregoing, the Trustee respectfully submits that good 

cause exists for granting the Sale Motion and requests the Court enter an order as follows: 

1. Authorizing the Trustee to sell the Property on an as-is, where-is basis, without 

any warranties or representations, to the Buyer as the case may be pursuant to the terms and 

conditions as set forth in the Agreement attached as Exhibit “3” to the Goodrich Declaration and 

the short sale approval letter received from Bayview attached as Exhibit “5” to the Goodrich 

Declaration; 

2. Approving the sale of the Property free and clear of all liens, claims, interests, and 

encumbrances, subject only to consent by Bayview; 

3. Authorizing the payment of liens, costs of sale and other expenses directly from 

the sale proceeds at the close of escrow, including but not limited to:  

a. Payment of $347,077.41 to Bayiew in full satisfaction of its senior priority 

lien against the Property; 

b. Subject to the Trustee’s discretion to request a carve-out before the hearing, 

payment of a six percent (6%) real estate commission,9 or $23,400.00, to be 

split between the Trustee’s Broker and the Buyer’s real estate broker as 

follows: Trustee’s Broker, Kristian Peter of SDREOS, Inc. in the amount of 

$15,600.00 and Buyer’s real estate broker, Jason A. DeGuzman of Cardinal 

Investments in the amount of $7,800.00; 

c. Payment of $26,000.00 to the Trustee on behalf of the Estate as a carve-out 

based on the senior lienholder’s consent to the sale, or under Bankruptcy Code 

Section 506(c), as a surcharge against the collateral of the senior lienholder 

for the costs the Estate has incurred in the maintenance of its collateral 

(consisting of the Property) as well as with the preservation and disposition of 

such collateral; and 

/// 

                                                 
9 The Trustee reserves the right to request a reduction, but in no event less than 5% commission.   
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d. Payment of closing costs and other monetary obligations the Agreement 

requires.  In connection therewith, provided that the Estate receives the 

$26,000.00 carve-out at closing, authorizing the Trustee to resolve any 

disputes over the allowance and disallowance of costs and/or payoff amounts 

subject only to agreement between Bayview and the Trustee as part of the 

escrow closing without the need for further notice, hearing or Court order. 

4. Approving the carve-out for the Estate of $26,000.00, to be free and clear of any 

liens of interests, to compensate the Estate inter alia for its efforts in connection with the sale of 

the Property; 

5. Authorizing the Trustee to sign any and all documents convenient and necessary 

in pursuit of the sale of the Property pursuant to the terms of the Agreement and the short sale 

approval letter with Bayview, including but not limited to any and all conveyances contemplated 

by the sale; 

6. A determination by the Court that the Buyer is in good faith with respect to the 

sale pursuant to Bankruptcy Code Section 363(m); 

7. Waiving the fourteen-day stay of the order approving the sale of the Property 

under Federal Rules of Bankruptcy Procedure 6004(h) such that the sale of the Property can 

close as required by the senior lienholder in its acceptance of the short sale; and 

8. And for such other and further relief as the Court as the Court deems just and 

proper under the circumstances of this case. 
 
 
 
 
 
 
Dated:  August 13, 2014 

 
Respectfully submitted, 
 
SHULMAN HODGES & BASTIAN LLP 
 
 
   /s/ Rika M. Kido                                                     
Leonard M. Shulman 
Lynda T. Bui 
Rika M. Kido 
Attorneys for David M. Goodrich, Chapter 7 Trustee  
for the bankruptcy estate of Jose R. Solis Herrera aka Jose 
Rigoberto Herrera Solis
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DECLARATION OF DAVID M. GOODRICH 

I, David M. Goodrich, declare:  

1. I am the duly appointed, qualified and acting Chapter 7 trustee for the bankruptcy 

estate (“Estate”) of Jose R. Solis Herrera aka Jose Rigoberto Herrera Solis (“Debtor”).  I have 

personal knowledge of the facts set forth herein, and if called and sworn as a witness, I could and 

would competently testify thereto, except where matters are stated on information and belief, in 

which case I am informed and believe that the facts so stated are true and correct. 

2. I make this Declaration in support of my Motion for Order: (1) Authorizing the 

Short Sale of Real Property of the Estate Free and Clear of Liens Pursuant to Bankruptcy Code 

§§ 363(b)(1) and (f); (2) Approving Payment of Real Estate Commissions; and (3) Granting 

Related Relief Including Use of Sale Proceeds to Reimburse Trustee for Actual Costs Incurred 

(“Sale Motion”).  All capitalized terms not otherwise defined herein shall have the meaning set 

forth in the Sale Motion.  

3. I have read and I am aware of the contents of the Sale Motion.  The facts stated in 

the Sale Motion are true to the best of my knowledge. 

4. I have reviewed the docket and on October 11, 2012, the Debtor filed a Voluntary 

Petition under Chapter 7 of the Bankruptcy Code.   

5. An asset10 of the Estate is the Debtor’s interest in the multi-unit residential real 

property located at 626-628 ½ W. Vernon Avenue, Los Angeles, CA 90037.  The Property is 

legally described as stated in the Preliminary Title Report dated February 4, 2014 (“PTR”).  

Attached hereto as Exhibit “1” is a true and correct copy of the PTR.  Relief from the automatic 

stay was granted on February 21, 2013 (Docket No. 48) and there is a pending Notice of Default, 

which was recorded against the Property on June 9, 2014. 

/// 

/// 

/// 

                                                 
10 It should be noted that on its face, the Property has no equity.  Through the Trustee’s and his Broker’s hard work, 
the Trustee has created an “asset” of the case that is otherwise a no “asset” case. 
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6. On his Bankruptcy Schedules A and D, the Debtor listed an interest in “Income 

Property”, without an address, with a value of $300,000.00 and a secured lien of $442,867.00 in 

favor of Bayview.  At his initial 341(a) Meeting of Creditors on November 26, 2012, the Debtor 

testified that the property listed on his Bankruptcy Schedule A is a multi-family building located 

at 626 W. Vernon, Los Angeles, CA.  Through further investigation, I subsequently learned that 

the complete address for the Property is 626-628 ½ W. Vernon Ave., Los Angeles, CA 90037.  

Based on the Petition, the Debtor did not reside at the Property on the Petition Date, and the 

Debtor did not claim any exemption in the Property on his Bankruptcy Schedule C.  Attached 

hereto as Exhibit “2”  are true and correct copies of the Debtor’s Schedules A, C and D that the 

Debtor filed with the Court on October 10, 2012. 

7. I have received the highest and best purchase offer from the Buyer, DTS Holdings 

LLC, to purchase the Property for total consideration of $417,941.33.  Attached hereto as 

Exhibit “3” is a true and correct copy of the Residential Purchase Agreement and Joint Escrow 

and related addendum (collectively, the “Agreement”) for which I seek Court approval.   

8. Attached hereto and incorporated herein as Exhibit “4” is the proposed HUD-1 

statement showing proposed disbursements to be made through the sale of the Property, subject 

to approval from the senior lienholder.  

9. Attached hereto and incorporated herein as Exhibit “5” is a true and correct copy 

of Bayview’s written approval of the short sale.  

10. I am seeking to sell the Estate’s interest in the Property free and clear of all liens, 

claims, and encumbrances as discussed in the Sale Motion. 

11.   The Buyer’s offer is the highest and best offer I have received following 

numerous counters from potential buyers.   

/// 

/// 

/// 
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DECLARATION OF KRISTIAN PETER 

 I, Kristian Peter, declare and state as follows: 

1. The matters stated herein are true and correct and within my personal knowledge. 

If called as a witness, I could and would competently testify thereto.  I am a licensed California 

Real Estate Broker and am employed with Bankruptcy Short Sale Solutions (formerly known as 

San Diego REO Specialists) located at 2433 Fenton Street, Suite B, Chula Vista, California 

91914; telephone (619) 869-4720.  

2. I make this declaration in support of the Motion for Order: (1) Authorizing the 

Short Sale of Real Property of the Estate Free and Clear of Liens Pursuant to Bankruptcy Code 

§§ 363(b)(1) and (f); (2) Approving Payment of Real Estate Commissions; and (3) Granting 

Related Relief Including Use of Sale Proceeds to Reimburse Trustee for Actual Costs Incurred 

(“Sale Motion”) filed by David M. Goodrich, the Chapter 7 trustee (“Trustee”) for the 

bankruptcy estate (“Estate”) Jose R. Solis Herrera aka Jose Rigoberto Herrera Solis (“Debtor”).  

All capitalized terms not otherwise defined herein shall have the meaning set forth in the Sale 

Motion. 

3. I have read the Sale Motion and am familiar with the real property located at 626-

628 ½ W. Vernon St., Los Angeles, CA 90035 (“Property”).  

4. The Property has been on the market for over one (1) year and has been 

extensively counter-offered for the highest and best bids.  In February 2013, the Property was 

originally listed for sale at $341,791.00  and potential buyers were encouraged to present all 

offers.  There were at least fifteen (15) inquiries and at least seven (7) offers.   My staff and I 

reviewed the initial purchase offers for the Property.  Following the review of the multiple offers, 

I sent out requests to all interested parties and/or their agents to submit the highest and best bids 

for the Property.  The offer that is the subject of the Sale Motion is the highest and best offer that 

has been received following our formal requests for highest and best offers.   With the senior 

lienholder payoff increasing every month, I believe that the sale must not be delayed by further 

bidding deadlines and the Property must be sold as soon as possible in order to maximize the 

benefit for the Estate. 
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5. From my over ten (10) years of experience with short sales, I am aware that the

lenders will often obtain their own appraisals or otherwise determine the fair market value of the 

subject real property before approving a short sale.  It is also not uncommon for the lenders to 

counter with the price they obtained the appraisal for if its higher than the offer price.  As such, I 

believe that the Bayview has obtained or will obtain a property valuation before submitting its 

final approval of the short sale of the Property.

6. I and my team have spent hours marketing the Property for sale and negotiating

with Bayview to get its approval for the short sale (i.e. to accept the net proceeds from the sale of 

the Property in full satisfaction of the amount owed on the lien.).   

7. It is my belief that if the sale is not approved, I may not be able to find another

buyer prior to the senior lienholder foreclosing on the Property.   

8. The Buyer has removed all contingencies and is ready to close.

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed on August ___, 2014 at Chula Vista, California.

Kristian PeterKrKrKrisisstititiaanan PPPeteteteeerrr

Chula Vista, Caalililiffof rnia.
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